
Guardianship under Hindu Law 

 
In Hindu dharmashastras, not much has been said about guardianship. During the British 

regime the law of guardianship was developed by the courts. It came to be established that 

the father is the natural guardian of the children and after his death, mother is the natural 

guardian of the children and none else can be the natural guardian of minor children. 

Testamentary guardians were also introduced in Hindu law: It was also accepted that the 

supreme guardianship of the minor children vested in the State as parens patrie and was 

exercised by the courts. 

The concept of guardianship has changed from paternal power to the idea of protection in 

modern times and the HMG Act 1956 codifies the laws regarding minority and guardianship 

with the welfare of the child at the core. 

The Hindu law of guardianship of minor children has been codified and reformed by the 

Hindu Minority and Guardianship Act, 1956. The subject may be discussed under the 

following heads: (i) Guardianship of person of minors, (u) Guardianship of the property of 

minors, and (iii) De facto guardians, and (iv) guardians by affinity. 

Minor Children 

Under the Hindu Minority and Guardianship Act, 1956, S. 4(b), minor means a person who 

has not completed the age of eighteen years. A minor is considered to be a person who is 

physically and intellectually imperfect and immature and hence needs someone's protection. 

In the modern law of most countries the childhood is accorded protection in multifarious 

ways. 

Guardian 

Guardian is "a person having the care of the person of the minor or of his property or both 

person and property." It may be emphasized that in the modern law guardians exist essentially 

for the protection and care of the child and to look after its welfare. This is expressed by 

saying that welfare of the child is paramount consideration. Welfare includes both physical 

and moral well-being. 

Guardians may be of the following types: 

1. Natural guardians, 

2. Testamentary guardians, and 

3. Guardians appointed or declared by the court. 

There are two other types of guardians, existing under Hindu law, de facto guardians, and 

guardians by affinity. 

Definition as per Section 4 of HMG 1956 

 

Guardian means a person having the care of a person of a minor or of his property or of 

both the person and his property. This includes: 



• natural guardian 

• guardian appointed by the will of a natural guardian (testamentary guardian) 
• a guardian appointed or declared by court 

• a person empowered to act as such by the order of Court of Wards. 
 

Natural Guardians 

Section 6 of HMG Act 1956 defines only three natural guardians: 
 

• For a legitimate boy or a girl, the father, and after father, the mother, provided that 

the custody of a child less than 5 yrs of age will be with the mother. 
• For an illegitimate boy or a girl, the mother, and after mother, the father. 
• For a married woman, the husband. 

 

It further states that no person shall be entitled to be a natural guardian of a minor if 
 

• he ceases to be a Hindu or 

• he renounces the world completely by becoming a sanyasi. 
 

Here, by father and mother, natural father and mother are meant. Step father or step mother 

do not have any right to guardianship unless appointed by court. 

In Hindu law only three persons are recognized as natural guardians- father, mother and 

husband. 

“Father is the natural guardian of his minor legitimate children, sons and daughters." Section 

19 of the Guardians and Wards Act, 1890, lays down that a father cannot be deprived of the 

natural guardianship of his minor children unless he has been found unfit. The effect of this 

provision has been considerably whittled down by judicial decisions and by Section 13 of the 

Hindu Minority and Guardianship Act which lays down that welfare of the minor is of 

paramount consideration and father's right of guardianship is subordinate to the welfare of 

the child. The Act does not recognize the principle of joint guardians. 

The position of adopted children is at par with natural-born children. 

The mother is the natural guardian of the minor illegitimate children even if the father is 

alive. However, she is the natural guardian of her minor legitimate children only if the father 

is dead or otherwise is incapable of acting as guardian. Proviso to clause (a) of Section 6, 

Hindu Minority and Guardianship Act lays down that the custody of a minor who has not 

completed the age of five years shall ordinarily be with the mother. Thus, mother is entitled 

to the custody of the child below five years, unless the welfare of the minor requires 

otherwise. 

THE PERSONAL LAWS (AMENDMENT) ACT, 2010 

Amendment of section 19 of Act 8 of 1890 - In section 19 of the Guardians and Wards Act, 

1890, for clause (b), the following clause shall be substituted, namely: — "(b) of a minor, 

other than a married female, whose father or mother is living and is not, in the opinion of the 

court, unfit to be guardian of the person of the minor, or". 



In Gita Hariharan v. Reserve Bank of India and Vandana Shiva v. Jayanta 

Bandhopadhaya, the Supreme Court has held that under certain circumstances, even when 

the father is alive mother can act as a natural guardian. The term 'after' used in Section 6(a) 

has been interpreted as 'in absence of' instead 'after the life-time'. - 

Position of Husband 

 

In Hindu shastras, husband and wife are considered to be one. Thus, it is believed that the 

guardianship of a minor wife belongs to the husband. However, due to Section 13, a court 

may revert the guardianship to the father or mother depending on the best interests of the 

minor. 

 
Section 7. Natural guardianship of adopted son 

The natural guardianship of an adopted son who is a minor passes, on adoption, to the 

adoptive father and after him to the adoptive mother. 

From the moment the minor is adopted by a person it is the adoptive father that becomes the 

natural guardian and the natural parents cease to be the natural guardians. The comments 

under Section 6 would equally apply to the adoptive parents as natural guardians of the minor. 

In the case of death of the adoptive parents, though the natural parents are alive, necessary 

proceedings have to be taken under the Guardians and Wards Act, 1890 for the appointment 

of the guardian. Under the Hindu Adoption and Maintenance Act, 1956 either a male or a 

female, though not married, provided he or she is of sound mind and not  a minor and who 

has not completely and finally renounced the world or has ceased to be a Hindu, has got the 

power to take a son or daughter in adoption. If one such unmarried male or female validly 

adopts a boy or girl without violating the conditions imposed under s.10 and 11 of the said 

Act, either the male or female adopter would be the natural guardian of the adoptee minor 

boy or girl from the moment the adoption takes place. Again, a married female also may 

adopt if her husband renounces worldly affairs or is converted to another religion. Sec.7 of 

the Hindu Minority and Guardianship Act does not deal with such a case. 

 
Minor is be incompetent to act as guardian 

Section 10 of the Hindu Minority and Guardianship Act talks about incapacity of minor to 

act as guardian of property. As per this provision ‘A minor shall be incompetent to act as 

guardian of the property of any minor’. 

Section 21 of the Guardians and Wards Act, 1890 talks about capacity of minors to act as 

guardians. As per this provision ‘A minor is incompetent to act as guardian of any minor 

except his own wife or child or where he is the managing member of an undivided Hindu 

family, the wife or child of another minor member of that family’. 

 

Powers of a natural guardian (Sec 8) 

 

Section 8 of HMGA 1956 describes the powers of a natural guardian as follows: 
 

• A guardian can do any act, subject to provisions of this section, that are necessary or 

are reasonable and proper for the benefit of the minor or the benefit of the minor’s 

estate. But the guardian, in no case, shall bind the minor by a personal covenant. 
• The guardian cannot, without prior permission from the court, 



▪ Mortgage, charge, or transfer the immovable property of the minor by way of 

sale, gift, exchange, or otherwise. 

▪ Lease the immovable property for a term more than 5 years or where the lease 

ends one year after the minor attains majority. 
 

• Any sale of immovable property in violation of the above two points, is voidable at 

the insistence of the minor. 

• The court shall not give permission for sale of immovable property unless it is 

necessary or clearly in the benefit of the minor. 
 

In the case of Manik Chandra vs Ram Chandra AIR 1981 SC has held that the meaning 

of "necessity" and "advantage" of a minor are quite wide and the courts have the power to 

widen their scope as per the case facts before giving the permission. As per section 12, no 

guardian can be appointed for the undivided interest in the joint property of the minor. 

However, the court may appoint a guardian for the complete joint family if required. 

 

Section 8 statutorily recognises some of the powers which used to be enjoyed by the natural 

guardian under the old Hindu law and imposes two important restrictions on him in dealing 

with the property of the minor. The first restriction is that the guardian can in no case bind 

the minor by a personal covenant. The second restriction is that he shall not mortgage or 

create a charge or transfer by sale, gift, exchange or otherwise or even lease out the property 

for a term exceeding five years or for a term extending more than a year beyond the date on 

which the minor will attain majority, without the previous permission of the court. These 

restrictions on the natural guardian in relation to the property of the minor apply only to the 

separate or absolute property of the minor. Though the expression used is "minor estate" it 

cannot include the minor's undivided share in the joint family property as under Section 6 

there cannot be a natural guardian in respect of such property which is specifically excluded.- 

Miriyalu v. Bodireddi Subbayamma 1966 (1) An WR 368, Sri Narayan Bal v. Sri Sridhar 

Sutar 1996 (1) HLR 174 (SC). Under Section 12 in regard to the undivided interest of the 

minor in joint family property no guardian can be appointed. Courts have consistently held 

that under the Guardians and Wards Act, no legal guardian can be appointed for the undivided 

interest of the minor in joint family property governed by the Mitakshara law unless the minor 

is the sole surviving coparcener or unless all the coparceners are minors. Under the old Hindu 

Law, the manager or the karta of the family of the minor can alienate the minor's undivided 

interest in the joint family property without the permission of the court, where the alienation 

is for legal necessity or for the benefit of the minor and this right is left untouched by this 

Act. Krishnakant, In re AIR 1961 Guj 68 On the other hand , this is recognised by the present 

Act by providing in section 12 that when the joint family property is under the management 

of an adult member of the family, no guardian shall be appointed for the undivided interest 

of the minor in the joint family property. 

Rights of guardian of person-The natural guardian has the following rights in respect of 

minor children: 

a) Right to custody, 

b) Right to determine the religion of children, 

c) Right to education, 



d) Right to control movement, and 

e) Right to reasonable chastisement 

These rights are conferred on the guardians in the interest of the minor children and therefore 

of each- of these rights is subject to the welfare of the minor children. The natural guardians 

have also the obligation to maintain their minor children. 

Custody of a Minor 

 

Custody of a minor is also subordinate to section 13, which declares the welfare of the child 

to be of paramount interest. Regarding a child, who is at the age of discretion, his wishes are 

also to be considered, though his wishes may be disregarded in his best interest. 

 

That a mother is preferred to father for custody is not right. Better economic condition of 

the father than maternal grandfather is considered to be in favor of the father. In Kumar vs 

Chethana AIR 2004, SC has held that mother's remarriage is not a sufficient cause in itself 

to lose custody of a minor. It was further held that convenience of the parents is irrelevant. 

To ensure the welfare of the child, the custody may even be given to the third person as was 

given to the mother and grandfather by SC in case of Poonam vs Krishanlal AIR 1989. 

 

In the case of Re Madhab Chandra Saha 1997, a father was never active in the interest a 

minor and after a long time demanded the guardianship. His claim was rejected. 

 

In the case of Chakki vs Ayyapan 1989, a mother who says she will keep living with friends 

and may beget children from others, was not considered appropriate for custody in the minor's 

interest. 

Removal of a guardian 

Court has the power to remove any guardian in accordance to section 13. 
 

• Ceases to be a Hindu. 

• Becomes hermit or ascetic. 

• Court can remove if it finds that it is not in the best interest of the child. 
 

Testamentary Guardians 

When, during the British period, testamentary powers were conferred on Hindus, the 

testamentary guardians also came into existence. It was father's prerogative to appoint 

testamentary guardians. By appointing a testamentary guardian the father could exclude the 

mother from her natural guardianship of the children after his death. Under the Hindu 

Minority and Guardianship Act, 1956, testamentary power of appointing a guardian has now 

been conferred on both parents.' The father may appoint a testamentary guardian but if mother 

survives him, his testamentary appointment will be ineffective and the mother will be the 

natural guardian. If mother appoints testamentary guardian, her appointee will become the 

testamentary guardian and father's appointment will continue to be ineffective. If mother does 

not appoint, father's appointee will become the guardian. It seems that a Hindu father cannot 

appoint a guardian of his minor illegitimate children even when he is entitled to act as their 

natural guardian, as Section 9(1) confers testamentary power on him in respect of legitimate 

children. In respect of illegitimate children, Section 9(4) confers such power on the mother 

alone. 



Under Section 9, Hindu Minority and Guardianship Act, testamentary guardian can be 

appointed only by a will. The guardian of a minor girl will cease to be the guardian of her 

person on her marriage, and the guardianship cannot revive even if she becomes a widow 

while a minor. It is necessary for the testamentary guardian to accept 'the guardianship. 

Acceptance may be express or implied. A testamentary guardian may refuse to accept the 

appointment or may disclaim it, but once he accepts, he cannot refuse to act or resign except 

with the permission of the court. 

Under the old Hindu law, a Hindu father alone and no other had the power to appoint a 

testamentary guardian of his minor children. A husband had no power to appoint his minor 

wife's father as her testamentary guardian under his Will. Kapila Annapumamma v. 

Ramanujeya Ratnam AIR 1959 AP 40. A father was entitled to appoint by will a guardian of 

the person of his minor children even to the exclusion of their mother. - Alagappa v. 

Mangatrai IL 40 Mad 672. A Hindu mother cannot appoint by Will a guardian even for the 

person of a minor. Under Mitakshara law, the management of the whole property including 

the minor's share in joint family property would be vested not in the mother but in the  eldest 

male member. It would be otherwise where the family is divided or where the minor has 

separate property.-Anusitavathi v. Siromani 1938 ILR 40 (Mad) A Hindu father or other 

senior coparcener of a Mitakshara family has no power to appoint, by will or otherwise , 

testamentary guardians for the coparcenary property of the minor- Chidambaram Pillai 

v.Rangaswami AIR 1941 Mad 561. The present Act preserves the old law insofar as it 

excludes the undivided interest of the minor in joint family property from the operation of 

Section 9. A father cannot appoint a testamentary gurardian in respect of the undivided 

interest of a minor in joint family property- Pattayee v. Subbaraya 1980 HLR 500 (Mad). 

 

Powers 

A testamentary guardian assumes all powers of a natural guardian subject to limitations 

described in this act and to the limitations contained in the will. A testamentary guardian is 

not liable personally for the expenses and he can ask the guardian of the property of the minor 

to meet the expenses through the property. 

The rights of the guardian appointed by will cease upon the marriage of the girl. 

 

Guardians Appointed by the Court 

The courts are empowered to appoint guardians under the Guardians and Wards Act, 1890. 

The High Courts also have inherent jurisdiction to appoint guardians but this power is 

exercised sparingly. The Hindu Minority and Guardianship Act is supplementary to and not 

in derogation to Guardians and Wards Act. Under the Guardians and Wards Act, 1890, the 

jurisdiction is conferred on the District Court: The District Court may appoint or declare any 

person as the guardian whenever it considers it necessary in the welfare of the child.' In 

appointing ,,a" guardian, the court takes into consideration various factors, including the age, 

sex, wishes of the parents and the personal law of the child. The welfare of the children is of 

paramount consideration. 

The District Court has the power to appoint or declare a guardian in respect of the person as 

well as separate property of the minor. The chartered High Courts have inherent jurisdiction 



to appoint guardians of the- person as well as the property of minor children. This power 

extends to the undivided interest of a coparcener 

The guardian appointed by the court is known as certificated guardian. 

Powers of the certificated guardians 

Powers of certificated guardians are controlled by the Guardians and Wards Act, 1890. There 

are a very few acts which he can perform without the prior permission of the court. In the 

ultimate analysis his powers are co-extensive with the powers of the sovereign and  he may 

do all those things (though with the permission of the court) which the sovereign has power 

to do. A certificated guardian from the date of his appointment is under the supervision, 

guidance and control of the court. 

De facto guardian not to deal with minor's property- For all acts of a person who is not a 

natural or testamentary guardian or a guardian appointed by the court, Section 11 would apply 

if he deals with the minor's property in any manner. -Rajalakshmi v. Ramachandra AIR 1967 

Mad 113. If any de facto guardian issues notice on behalf of the minor, to the tenants in 

respect of the rents payable it cannot be said that he was dealing with the property of the 

minor.-Janardan Prasad v. Girija Prasad AIR 1981 All 86. During the lifetime of a natural or 

testamentary guardian or a guardian appointed by the court, any person who gifts the property 

to the minor, cannot appoint some other person in the gift deed, as the guardian. It would be 

of no avail and such person cannot act as guardian of the property gifted. But any person as 

a next friend of the minor can file a suit on behalf of the minor.-Girdhari v. Anand AIR 1967 

Pat 8 and Danial v. Raghu AIR 1967 Ori 68. 

 

Removal of guardian 

Section 39 of the Guardians and Wards Act, 1890 prescribes a provision for the Removal of 

guardian. As The Hindu Minority and Guardianship Act is silent on this issue, Section 39  of 

the Guardians and Wards Act, 1890 is applicable to Hindus. 

The court may, on the application of any person interested, or of its own motion, remove a 

guardian appointed or declared by the court, or a guardian appointed by will or other 

instrument, for any of the following causes, namely,- 

(a) For abuse of his trust. 

(b) For continued failure to perform the duties of his trust; 

(c) For incapacity to perform the duties of his trust; 

(d) For ill-treatment, or neglect to take proper care, of his ward; 

(e) For contumacious disregard of any provision of this Act or of any order of the court; 

(f) For conviction of an offence implying, in the opinion of the court, a defect of character 

which unfits him to be guardian of his ward; 

(g) For having an interest adverse to the faithful performance of his duties; 

(h) For ceasing to reside within the local limits of the jurisdiction of the court; 



(i) In the case of a guardian of the property, of bankruptcy or insolvency; 

(j) By reason of the guardianship of the guardian ceasing, or being liable to cease, under the 

law to which the minor is subject: 

PROVIDED that a guardian appointed by will or other instrument, whether he has been 

declared under this Act or not, shall not be removed- 

(a) For the cause mentioned in clause (g) unless the adverse interest accrued after the death 

of the person who appointed him, or it is shown that the person made and maintained the 

appointment in ignorance of the existence of the adverse interest, or 

(b) For the cause mentioned in clause (h) unless such guardian has taken up such a residence 

as, in the opinion of the court, renders it impracticable for him to discharge the functions of 

guardian. 

Section 12: Guardian not to be appointed for minor's undivided interest in joint family 

property 

Where a minor has an undivided interest in joint family property and the property is under 

the management of an adult member of the family, no guardian shall be appointed for the 

minor in respect of such undivided interest: 

PROVIDED that nothing in this section shall be deemed to affect the jurisdiction of a High 

Court to appoint a guardian in respect of such interest. 

Where a Hindu father dies leaving behind his sons who are coparceners and also daughters 

and the widow, by applying the fiction of partition on the date of death of the father, the 

female heirs along with the sons have the right to an equal share in the father's share of the 

property. Having such an individual share in the joint family property there is a chance for 

an adult female member of the family to be in management of the joint family property. 

According to the present provision, it can be said in such cases also that no guardian can be 

appointed for the undivided interest of the minor in the joint family property as it applies to 

a case where the property is under the management of any adult member and not necessarily 

an adult male member. There may be a case where there is an adult member of the family but 

he or she may not be in management of the joint family property for some reason. In such a 

case, this provision is not applicable. This provision does not indicate that the adult member 

in management of the joint family property should be the senior adult member. According to 

the notions of Hindu Law, in the absence of the father, the eldest male member is to be the 

manager of the joint family property, though it is permissible for a junior member to become 

the manager with the consent of the other members of the family.-Ramakrishna v. Manikka 

1937 (1) MLJ 587. But under s.12 of the Act, it is sufficient if any adult member is in 

management of the joint family property in order to attract the prohibition contained in this 

section. 

 

Welfare of the minor is of paramount importance (Sec 13) 
 

• While appointing or declaring a guardian for a minor, the count shall take into 

account the welfare of the minor. 



• No person shall have the right to guardianship by virtue of the provisions of this act or 

any law relating to the guardianship in marriage if the court believes that it is not in 

the interest of the minor. 
 

The word "welfare" has the widest amplitude, it is to be understood so as to cover the material 

and physical wellbeing, education, health, happiness and moral welfare of the child-Rosy 

Jacob v. Jacob Charamakkal AIR 1973 SC 2090 and Reddy (CS) v. Yamma Reddy AIR 1975 

Kant 134 What constitutes the welfare of the minor has to be determined by the court after a 

careful consideration of the facts and circumstances of the case, as the Act does not lay down 

any tests or guidelines to determine what is for the welfare of the minor. The court has to take 

into account all relevant facts on record and to decide whether father or mother should be 

appointed as a guardian of the minor. While arriving at this conclusion, the welfare of the 

minor alone will be supreme consideration. It is not  necessary for the court to appoint father 

alone as a guardian in preference to mother under Section 6. That section is further controlled 

by Section 13 (2) which gives ample power and jurisdiction to the court not to appoint a 

person as a guardian if it is the opinion of the court that such appointment was not in the 

interest of the minor.-(1985) 1 HLR 690 (Bom). By virtue of Section 2 the courts are obliged 

to read together and harmonise the provisions of 

s.19 of the Guardians and Wards Act and Section 13 of the Hindu Minority and Guardianship  

Act, construing  them together, the  rigour of the prohibition contained in cl. 

(b) of Section 19 of the Guardians and Wards Act must be considered to have been relaxed 

to a great extent in the interest of the minor's welfare as laid down in Section 13 of the Hindu 

Minority and Guardianship Act. If the circumstances so warrant, the father's prayer under 

Section 25 of the Guardian and Wards Act can legitimately be disallowed in the better 

interests of the minor's welfare-AIR 1961 Punj 51. 

The expression "welfare" is wide enough to include material as well as spiritual welfare. The 

court has to consider as to what order would be best for securing the welfare and happiness 

of the minors. The welfare of the children cannot at the same time be confined to either 

physical comfort or the comfort that money can secure. The children have to be properly 

brought up, educated in healthy surroundings in order to enable them to have the benefits of 

educations and also to secure a footing in life later on. Where mother of minor children aged 

above 5 years, was unable to maintain herself or her children while father  was earning 

substantial amount and as a position to look after the children and educate them, held, the 

welfare of the children compels that they should be allowed to remain with the father, rather 

than with the mother-AIR 1983 Mad 9. 

Thus, under this doctrine, any guardian may be removed depending on the circumstances on 

per case basis and the court may appoint a guardian as per the best interests of the child. 


